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REGULATORY GUIDANCE PRINCIPLES
NAIOP has been concerned for some time about the proliferation of regulatory guidance within the Department of Environmental Protection.  As a basis for discussion with the Department, we would like to propose these general principles to be followed when drafting and adopting guidance documents:


1.
Guidance should be issued primarily for two purposes.  The first is to assist applicants with meeting application requirements, and identifying and understanding applicable performance standards and demonstrating that they are being met.  Guidance must never be confused with statute (which is enacted by the legislature to confer powers on the DEP), or regulation (which is promulgated by the DEP under strict controls of the Administrative Procedures Act, including public hearing and provision for judicial review).


2.
The second purpose is to assist the Department in its review of applications and evaluation of a project’s ability to meet applicable performance standards.


3.
Guidance should be clear and user-friendly.


4.
Guidance documents should state expressly that they are for the purpose of guidance only and that failure to follow guidance does not expose one to denial of a permit application, penalties, or other sanctions.


5.
Under no circumstance should guidance expand the Department’s jurisdiction (subject matter or geographic) beyond that authorized by statute or regulation.  Similarly, guidance documents should not impose new or additional requirements, even if such requirements would be within the Department’s jurisdiction if promulgated as regulations.  The purpose of guidance should be to aid in interpretation of previously existing rules; not to provide a back-door route to imposition of new rules without full notice and comment rule-making.

6.
Guidance should be drafted internally and circulated to stakeholders as part of the review process.  Note that the Department has with very few exceptions been more than responsible in circulating these documents. 


7.
Following internal review and stakeholder review, the Department should submit the document for general public comment, which will allow affected individuals to comment to the Department on the practical and procedural implications of the guidance.

8.
The Department should add a three-year sunset clause to all guidance, after which it must either lapse or be reissued following an opportunity for stakeholder and public comment.

9.
All guidance should be clearly indexed and easily accessed on the Department’s web page.  In addition, the agreed upon “guidance principles” should also be published.

10.
Guidance should be uniformly applied throughout all DEP regional offices. Under no circumstances shall guidance be developed and issued by one region without the full support and backing of the entire Department. Furthermore, guidance should be applied as uniformly as possible, avoiding arbitrary and selective applications.
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