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     June 8, 2016 
 

By Electronic Filing 

Mark Langer 
U.S. Court of Appeals for the  
District of Columbia Circuit 
333 Constitution Ave., N.W. 
Washington, D.C.  20001 
 
 Re:  Public Employees for Environmental Responsibility et al. v. Hopper et al., 

No. 14-5301 (consolidated with No. 14-5303) (Argued Feb. 11, 2016) (Judges 
Millett, Wilkins, and Randolph) 

  
Dear Mr. Langer: 
 
 I am responding to the government’s letter filed today regarding Protect our 
Communities Foundation v. Jewell.  Although the government asserts that this case is “factually 
similar” to Protect our Communities, there are crucial differences.  In Protect our Communities, 
the government argued that the “[p]roject area” for the land-based project “is not a major route 
for migratory birds,” and that the MBTA “does not prohibit activity that may lead to the take of 
migratory birds in the future.”  Answering Brief for the Federal Defendants in Protect our 
Communities (Dkt. No. 23-1) at 15, 35 (first emphasis added).  Here, it is undisputed that Cape 
Wind will be constructed in U.S. waters traversed by millions of migratory birds, and 
government counsel admitted at oral argument that many thousands of federally protected birds 
will inevitably be killed. 

 
Second, the Ninth Circuit construed the federal authorization at issue in Protect our 

Communities as specifically requiring compliance with the MBTA’s permitting mechanism.  See 
Op. at 27-28.  In this case, although the government represented to the Court at argument that the 
Cape Wind lease and COP require the company to obtain an MBTA permit, in its February 29 
letter, the government “clarif[ied] our position” that the lease and COP do not require an MBTA 
permit but, rather, only compliance with an “Avian and Bat Mitigation and Monitoring Plan,” 
which assumes that birds will be killed in violation of the MBTA.  On the record here, the 
government indisputably knows that BOEM is authorizing the project to be built and operated in 
a manner that is “not in accordance with law,” and “without observance of procedure required by 
law.”  5 U.S.C. §§ 706(2)(A), (D). 

 

USCA Case #14-5301      Document #1617969            Filed: 06/08/2016      Page 1 of 2



2 
 

Finally, if Protect our Communities is construed as foreclosing an APA claim under any 
circumstances in which a federal agency authorizes conduct in contravention of the MBTA – 
which is not a necessary or reasonable reading of the ruling – this Court should decline to follow 
it as contrary to this Court’s decision in Humane Soc’y of the U.S. v. Glickman, 217 F.3d 173 
(D.C. Cir. 2000) and other authorities on which Plaintiffs have relied. 

 
       Sincerely, 
        
       /s/Eric R. Glitzenstein 
 
       Counsel for PEER et al. 
       Plaintiffs-Appellants 

 
cc: all counsel of record through electronic filing 
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